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RFCI BOARD OF DIRECTORS MEETING, October 2013
Key Initiative:  GSA/DOE Green Building Rating Recommendations 
Overview:  The Energy Independence and Security Act of 2007 (EISA) requires every five years:  (1) the Department of Energy (DOE) to designate green building certification systems and certification levels for use by the federal government and (2) the Office of High-Performance Green Buildings within the General Services Administration (GSA) to evaluate such systems and recommend appropriate systems to DOE for final adoption.
Current Situation:  DOE proposed a rule on May 28, 2010 to comply with its obligation to "identify a certification system and level for green buildings that [DOE] determines to be the most likely to encourage a comprehensive and environmentally sound approach to certification of green buildings.”  As RFCI has advocated, the proposal would allow federal agencies to use any rating system that meets certain minimum criteria—LEED and Green Globes are mentioned as examples in the proposal.  The final rule was submitted to the Office of Management and Budget (OMB) for review on August 18, 2011, but has not been released by OMB.  The reason the proposal has remained under OMB review this long is unknown.
GSA is nearing the conclusion of its current five year evaluation of green building certification systems and certification levels in order to make its recommendations.  DOE will then make the final decision about the systems and levels that should be used by the federal government.  Assisting in the GSA review is the Green Building Advisory Committee (GBAC) within GSA’s Office of High-Performance Green Buildings.  Three rating systems have survived GSA’s screening process and are being considered for recommendation: LEED, Green Globes, and the Living Building Challenge (LBC).  While the screening process is evaluating LEED 2009—which has no regular PVC- or phthalate-avoidance credits—USGBC just adopted LEED v4, including MR Credit 4 which excludes most PVC products from satisfying the credit requirements.  LBC is very problematic because the system contains PVC- and phthalate-avoidance requirements based on the precautionary principle and the Red List developed by Pharos.  
GSA held two “public listening sessions” for the report on June 25, 2012 and July 10, 2012. Bill Hall testified at the first listening session and submitted written comments to the second.  GSA also held a meeting on November 27, 2012 at which Bill presented testimony on behalf of the American High Performance Building Coalition and RFCI.  In response to a GSA request for comments published in the Federal Register on February 5, 2013, RFCI submitted comprehensive comments to GSA on April 8, 2013.
The RFCI comments explained that any rating system recommended by GSA and adopted by DOE must satisfy the criteria in EISA and the National Technology Transfer and Advancement Act (NTTAA) by being consensus-based and developed in a transparent manner.  Any ANSI-based standard, such as Green Globes, would meet these requirements, and GSA’s own evaluation showed that Green Globes best meets the federal criteria.  In contrast, LEED and LBC are not consensus-based standards which meet EISA and NTTAA criteria and, thus, should not be recommended.  RFCI also advocated that GSA should thoroughly review and affirmatively approve, after notice and comment, any revisions to approved rating systems before federal agencies can adopt the revision.  Thus, LEED v4 with MR Credit 4 should not be adopted unless it went through a notice and comment rulemaking process.  RFCI further explained that federal guidelines should identify any credits in an otherwise qualifying rating system that should not be used because they are inconsistent with federal law or policy (e.g., MR Credit 4 in LEED v4).
On May 1, 2013, the GSA Green Building Advisory Committee met.  GSA reported that 400 comments from 162 stakeholders were received in response to the public comment request.  After some discussion, the Committee voted 10 to 6 with one abstention to recommend only LEED 2009 to GSA Administrator Dan Tangherlini for his recommendation to DOE.  Significantly, all of the Committee members representing federal agencies voted to recommend both LEED 2009 and Green Globes, with DOE abstaining.  The Committee did not allow three industry witnesses to testify before the vote, including Bill Hall on behalf of RFCI.  When allowed to testify, Mr. Hall complained about this procedural defect and said that choosing only LEED creates a monopoly that would lead to increased costs, less innovation, and less flexibility.  Mr. Hall’s written statement and an article describing his testimony are attached.  
With the federal government shutdown, it is uncertain when GSA will complete its review and analysis of the 400 comments and when Administrator Tangherlini will make his recommendation to DOE.  DOE had hoped to start its rulemaking in 2013 to make a final decision about which green building certification system(s) to designate for use by the federal government, but it appears more likely now that the rulemaking will not commence until next year.
The Advisory Committee meets on November 12, 2013 to discuss federal building performance labels and green building demonstration projects.

Recommendations/Board Action:  We recommend that RFCI continue to work with allied groups to lobby GSA to recommend Green Globes to DOE and point out the flaws in the USGBC decision-making process that prevents a recommendation of any system that contains a PVC material avoidance credit like MR Credit 4 in LEED v4.  RFCI likewise should urge DOE to approve Green Globes, but not LEED v4 with MR Credit 4, by submitting public comments during the DOE rulemaking, meeting with the agency and OMB, and lobbying elected representatives at the federal level.  An OMB meeting is particularly important to explain the adverse economic impact of creating a LEED monopoly by not selecting Green Globes and selecting LEED v4 with MR Credit 4 – the PVC material avoidance credit.
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